Kristina Handt

From: dwyer kieran@dorsey.com

Sent: Wednesday, December 19, 2012 1:52 PM

To: k.handt@ci.scandia.mn.us

Cc: Brown.Andrew@dorsey.com; ketuenge@frontiernet.net

Subject: Zavoral Mining and Reclamation Project - TA-COS Proposed Findings of Fact and
Recommendations

Attachments: TA-COS Proposed Finding of Fact.pdf

Dear Ms. Handt,

On behalf of our client Take Action — Conserve Our Scandia, | submit the attached Proposed Findings of Fact and
Recommendations to the Scandia City Planning Commission in the matter of Tiller Corporation’s Application for a
Conditional Use Permit for the Zavoral Mining and Reclamation Project.

Sincerely,

Kieran P. Dwyer
Associate

DORSEY & WHITNEY LLP
Suite 1500, 50 South Sixth Street
Minneapolis, MN 55402-1498

P: 612.492.6536 F: 612.677.3254

CONFIDENTIAL COMMUNICATION

E-mails from this firm normally contain confidential and privileged material. and are for the sole use of the intended recipient.
Use or distribution by an unintended recipient is prohibifed, and may be a violation of law. If you believe that you received
this e-mail in error. please do not read this e-mail or any altached items. Please delete the e-mail and all attachments,
including any copies thereof, and inform the sender that you have deleted the e-mail, all attachments and any copies thereof.
Thank you



CITY OF SCANDIA

CITY PLANNING COMISSION

IN THE MATTER OF TILLER

CORPORATION’S APPLICATION

FOR A CONDITIONAL USE PERMIT PROPOSED FINDINGS OF
FOR THE ZAVORAL MINING AND FACT AND
RECLAMATION PROJECT RECOMMENDATIONS
SCANDIA, MINNESOTA

PROPOSED FINDINGS OF FACT

. The Tiller Corporation, Inc. (Tiller) proposes to operate a sand and gravel mine (Project)
on the Zavoral Site, a 114-acre site located along St. Croix Trail North (State Trunk
Highway [TH] 95), a State Scenic Byway, near the intersection with TH 97. Tiller
proposes to mine and reclaim 64 acres of the Zavoral Site, including 55 acres which were
previously disturbed by mining and a previously undisturbed 9-acre area. The proposed
Project site is located adjacent to the Lower St. Croix National Scenic Riverway as
designated by the Wild and Scenic Rivers Act (16 U.S.C. §§ 1271-1287). Tiller proposes
to extract sand and gravel at the Zavoral Site, load it into trucks and transport it to other
locations for use and/or processing.

. Tiller submitted an application for a Conditional Use Permit (CUP) to the City on
November 25, 2008 for the Project. The City suspended review of the CUP for
preparation and review of an Environmental Assessment Worksheet (EAW).

On March 3, 2009, after reviewing the EAW, the City of Scandia concluded the project
had potential for significant impacts and an Environmental Impact Statement (EIS) was
needed. The City approved the final Scoping Decision Document for the EIS in April
2009 and a revised Scoping Decision Document in January 2010.

. The City and its consultants completed the Draft EIS and published its availability in
March, 2012. The City received comments on the Draft EIS and revised the draft based
on the comments to produce the Final EIS. The City determined the Final EIS was
complete on September 25, 2012. Tiller Corporation revised its CUP application based on
the Final EIS and submitted the application and required submittals to the City on
October 9, 2012. The City determined the revised CUP application was complete for
review on October 23, 2012.

. To receive a CUP, Tiller must demonstrate that the Project will comply with the
requirements of the City’s Mining Ordinance and Development Code. The City’s
Development Code sets forth seven criteria Tiller must satisfy to receive its CUP.
Scandia Development Code, Chapter 1, Section 8.4. These criteria are:

(1) The conditional use will be in compliance with and shall not have a negative
effect upon the Comprehensive Plan, including public facilities and capital
improvement plans.



(2)  The establishment, maintenance or operation of the conditional use will promote
and enhance the general public welfare and will not be detrimental to or endanger
the public health, safety, morals or comfort.

(3)  The conditional use will not be injurious to the use and enjoyment of other
property in the immediate vicinity for the purposes already permitted, nor
substantially diminish and impair property values or scenic views.

(4)  The establishment of the conditional use will not impede the normal and orderly
development and improvement of surrounding property for uses permitted in the
district.

(5)  Adequate public facilities and services are available or can be reasonably
provided to accommodate the use which is proposed.

(6) The conditional use shall conform to the applicable regulations of the district in
which it is located and all other applicable standards of this Chapter.

(7) The conditional use complies with the general and specific performance standards
as specified by this Section and this Chapter.

. With respect to the first criterion, Tiller has not demonstrated that the Project “will be in
compliance with and shall not have a negative effect upon the Comprehensive Plan.”
Tiller’s Project is not in compliance with and will have a negative impact on both the
2030 Comprehensive Plan currently in effect and the 2020 Comprehensive Plan (adopted
October 20, 1998) in effect at the time Tiller submitted its application in 2008.

The Project does not comply with and will have a negative impact on the 2030
Comprehensive Plan. The 2030 Comprehensive Plan prohibits mining at the Zavoral Site.
The Project will be in direct conflict with the prohibition on mining. The Project would
also negatively impact the 2030 Comprehensive Plan’s goal to limit mining to existing
sites, which does not include the Zavoral Site.

The Project will have a negative impact on the 2020 Comprehensive Plan. The 2020
Comprehensive Plan established a goal to limit development of rural areas, including the
Zavoral Site, to agricultural and residential uses. See 2020 Comp. Plan at 43, 52. Because
the 2020 Comprehensive Plan considers mining a commercial use, the Project will
negatively impact the 2020 Comprehensive Plan’s goal of restricting development to
preserve the City’s rural character. See 2020 Comp. Plan at 17. In addition, the 2020
Comprehensive Plan determined Scandia’s natural landscape, in particular, the St. Croix
Valley, was its “most precious asset” and gravel sites should be reclaimed rather than
mined. See 2020 Comp. Plan at 27. Because the Project will disturb previously un-mined
forest along the St. Croix River, will mine land which Washington County determined
has already been reclaimed, and will further disturb Scandia’s natural landscape, the
Project will have a negative impact on the 2020 Comprehensive Plan. The Project’s
proposed mitigations, including the proposed reclamation, are not sufficient to mitigate
the harm to the 2020 Comprehensive Plan because the mine is incompatible with the



agricultural and residential uses determined by the 2020 Comprehensive Plan to be
consistent with the rural character of the area.

With respect to the second criterion, Tiller has not established that the Project’s traffic
impacts “will promote and enhance the general public welfare and will not be detrimental
to or endanger the public health, safety, morals or comfort.” Based on the EIS, expert
testimony presented to the Planning Commission, and public comments on traffic safety,
the Project will have a negative impact on public safety. Tiller has proposed an entrance
for the Project located at the TH95/TH97 intersection. The EIS determined the Project
will result in 334 to 696 trucks passing through this intersection per day on average and
up to 736 trucks per day passing through the intersection during peak operations. EIS at
4-63. As a result, the EIS determined traffic would be come unstable at the TH95/TH97
intersection during rush hour. EIS at 4-66-67. In addition, testimony from a professional
traffic engineer established that the Project will result in a 350% increase in the threat of
severe or fatal traffic collisions at the TH95/TH97 intersection. Comments from
numerous Scandia residents also show that the TH95/TH97 intersection already suffers
from significant safety concerns that should not be aggravated by the addition of the
Project’s high-traffic access. Therefore, the Project will be detrimental to public safety.
The Project’s proposed traffic mitigations are not sufficient to eliminate this threat.

. With respect to the third criterion, Tiller has not established that the Project “will not be
injurious to the use and enjoyment of other property in the immediate vicinity for the
purposes already permitted.” The EIS determined that the Project will result in industrial
mining noise being audible on the St. Croix River. The National Park Service has
determined the predicted level of noise on the St. Croix River will exceed the National
Park Service’s standards for acceptable noise levels on the St. Croix River and the Project
will have an unacceptable impact to the nationally protected river. The National Park
Service, as the federal agency responsible for preserving the St. Croix Riverway as part
of the National Park System under the Wild and Scenic Rivers Act, is the expert on
acceptable impacts to the St. Croix Riverway. Therefore, the Project will injure the use
and enjoyment of the St. Croix River in the immediate vicinity by creating industrial
noise audible on the river in violation of the federal noise standards. The proposed noise
mitigation measures are not sufficient to eliminate the injury to the enjoyment of the St.
Croix that will result from the Project.

With respect to the third criterion, Tiller cannot demonstrate that the Project will not
“substantially diminish and impair property values.” The EIS determined the Project
mine will cause homes within % mile of the mine to lose 2-5% of their value. See EIS at
4-11-13. The loss in property values will result from dust, noise, truck traffic, and
impairment of scenic views caused by the Project. See EIS at ES-10-30. The EIS
determined these impacts affecting home values cannot be mitigated. ES-10-30. To an
individual homeowner, the 2-5% loss in home value is a significant personal financial
loss if the homeowner sells his or her home. Therefore, the Project will substantially
diminish and impair home values. The proposed dust, traffic, and noise mitigations are
not sufficient to prevent the harm to home values.



10. Tiller has failed to demonstrate the Project will comply with the requirements of the
City’s Mining Ordinance and Development Code. The Project, even with mitigation
measures, cannot meet the criteria in Chapter 1, Section 8.4 of the Development Code
and is contrary to the best interests of the City and the community. Therefore, Tiller is not
entitled to receive a CUP for the Project.

PROPOSED RECOMMENDATIONS

For the reasons set forth in the foregoing findings of fact, the City Planning Commission
recommends Tiller Corporation, Inc.’s application for a Conditional Use Permit for the
Zavoral Mining and Reclamation Project be denied.

Planning Commission Chair
Christine Maefsky

ATTEST:

City Clerk/Administrator

adks



Joint Submission to the
City of Scandia Planning Commission
December 19, 2012

This document is submitted as part of the public record in the matter of the proposed conditional use
permit (CUP) requested by applicant Tiller Corporation to re-open and extract gravel from the Zavoral
mine located near the intersection of State Highways 95 and 97 in Scandia, Minnesota.

The entities submitting this document are the Friends of Scandia Parks and Trails (the Friends), ,

National Parks Conservation Association (NPCA), the St Croix River Association (SCRA), and Take Action —
Conserve our Scandia (TA-COS). Each of these entities separately presented to and submitted its own
documents at or prior to the Commission’s public forums on December 4 and 12, 2012. This document
does not supersede those prior submissions. Instead, this is intended as a summary listing of the shared
positions on the CUP held by the four.

For the following reasons the Friends, SCRA, TA-COS, and NPCA together urge the Planning
Commission and the Scandia City Council to deny applicant Tiller’s request for a CUP:

1. The applicant has not met the burdens imposed on it by the City of Scandia Development Code.
Most specifically, applicant has failed to demonstrate that the mine will “promote and enhance the
general public welfare” of the City of Scandia. To the contrary, the evidence and testimony submitted
clearly demonstrate that the mine will “be detrimental to or endanger the public health, safety, morals
or comfort” of citizens of Scandia and the natural environment. Development Code Chapter 1, Section
8.4(2). Other Code standards not met include those contained in Chapter 1, Sections 8.1, 8.4(1), (3) and
(4); 8.5 (1), (4), (6), (7), and (10); and Section 5.9 (the mining ordinance’s section on surface water
protection).

2. The acceptance by the Scandia City Council of the Environmental Impact Statement does not require
that the Council later approve the proposed CUP. The Minnesota Environmental Policy Act states that
after acceptance of the EIS “the permit decision shall include the reasons for the decision, including any
conditions under which the permit is issued, together with a final order granting or denying the permit.”
Minnesota Statutes, Section 116D.04, Subd 3a.

3. The adoption and amendment of the city’s Development Code and related zoning and other
ordinances are legislative actions of the city. As such, they can be amended by the city and applied
retroactively to pending matters such as this CUP application. Kraemer Mining and Minerals, vs. City of
Sauk Rapids, et al., Minnesota Court of Appeals, July 5, 2011. Under the city’s most recent
Comprehensive Plan (“2030”) any mining use on the affected property is absolutely prohibited.

4. Even under the prior Comprehensive Plan (“2020"), the proposed mining activities violate the
Development Code sections referenced in #1 above because the proposed activities do not “promote
and enhance the general public welfare,” and they will “be detrimental to or endanger the public health,
safety, morals or comfort.” Finally, the proposed mining activities are not consistent with both
comprehensive plans’ emphases on preserving the city’s rural character and preservation of natural and
scenic area. See the record of the public hearings of the Planning Commission for December 4 and 12,
2012, the 2020 and 2030 comprehensive plans, and the following paragraphs.



5. The proposed mining location abuts the St Croix National Scenic Riverway, a unit of the national park
system. Projected noise levels for the mining activity will adversely affect the experience of users of the
Riverway and would violate applicable federal noise standards. Because the proposed mine will damage
the recreational use and enjoyment of the River, it violates the city’s Development Code, Ch. 1, Section
8.4(3) Testimony at the December 4 hearing by National Park Service representatives, and relevant
federal noise standards for national parks.

6. Given its location and scale, the proposed mine will threaten and impinge upon ecological systems,
native species and habitats of local to international significance. Nine acres of woodland will be
damaged, which the Minnesota DNR describes as "a native plant community rare in the St Croix Valley,"
and "a loss of biodiversity value." Vulnerable and rare features known to occur on and near the mine
site include but are not limited to: a native brook trout stream that meets standards for state
designation, documented occurrences of Louisiana water thrush and butternut trees (both special
concern species), and federally endangered mussel species 2000 feet downstream in the St Croix River.
The proposed mine is located in a landscape that contains several other designations of significant value,
including a MnDNR-designated Regionally Significant Ecological Area, the Rustrum Wildlife Management
Area, and St. Croix Bluffs Important Bird Area. Such threats or destruction will not “promote and
enhance the general public welfare” as required for a CUP. Testimony at both the December 4 and 12
hearings, MnDNR statements, and Chapter 1, Section 8.4(2) of the Development Code.

7. The use of a single well to establish critical groundwater data is contrary to basic principles of
hydrogeology, especially when there is not a well in the “paleo-channel” identified as a major
contributor to the blow-out at the site in years past. This defect is compounded by reliance in the EIS of
outdated and imprecise maps and hydrogeologic data. These risks are magnified by the “very real
expectation of a 10 inch storm event during the period of mining operations at the Zavoral site” and the
strong possibility that “increased recharge on the Zavoral site could reactivate the prior blow-out area
by raising the local water table, saturating the surficial sediments and weakening their cohesive
strength.” Recent research by Scott C. Alexander of the Department of Earth Sciences, University of
Minnesota, dated and submitted to the planning commission on December 12, 2012; Chapter 1, Section
5.9 of the Development Code (the mining ordinance), and the Minnesota Environmental Policy Act.

8. Increased truck activity generated by the mine will adversely affect public safety along state
Highways 95 and 97, and Lofton and Manning county roads. While the actual number of trucks using
these roadways will depend on the approved period of mining, and they may be partially offset by
promised traffic reduction from other Tiller sites, there is no question that the number of heavy trucks
using the roadways will increase the likelihood of auto and pedestrian accidents. A March 2011 survey
of Scandia Elementary School parents (46% response rate) cited speed of traffic (#1 ranking 77%),
amount of traffic along route (#3 ranking 72%), and safety of intersections and crossings (#4 ranking
56%) as major traffic safety issues at the school. These concerns related to then current conditions;
they obviously do not reflect the increased traffic to be generated by the mine. This survey rebuts the
assertions of the Scandia city planner alleging that there are no safety concerns at the school about the
increased truck traffic. Scandia Elementary PTO survey, expert testimony presented on December 4, and
statements by an abutting landowner.

9. The Scandia city council and planning commission need not determine that every one of the above
points would separately justify a denial of the CUP. Instead, the council and commission may use a
cumulative standard. Taking together the cumulative potential effects of all the threats summarized in



this document, the applicant has not met its burden of establishing that the mining will “promote and
enhance the general public welfare.” Instead the law and evidence suggest that the proposed mining
activity “will be detrimental to or endanger the public health and safety” of the community, its citizens
and the natural environment and will be “injurious to the use and enjoyment of other property in the
immediate vicinity.” The Development Code, Ch. 1,5ecs. 8.4 (2) and (3), the Minnesota Environmental
Policy Act, MN Administrative Rules Chapter 4410 implementing the Act; and 2010 MNEQB Guidelines.

Based on all of the above, the undersigned as representatives of the four entities and the other
individuals listed below respectfully contend that the applicant has not met its burdens under Chapter 1
of the Scandia Development Code. The risks are too great, and the consequences too severe. The
conditional use permit must be denied.

Friends of Scandia Parks and Trails, by
/s/ Sonia Borg, Scandia MN, Board Chair
/s/ Tom Triplett, Scandia MN, Board member

National Parks Conservation Association, by
/s/ Christine R. Goepfert, Upper Midwest Program Manager, St. Paul, MN

St Croix River Association, by

/s/ Peter Gove, North Oaks MN and Osceola W, Board Chair
/s/ Bill Clapp, St Paul and Scandia MN, Board member

/s/ Randy Ferrin, Scandia MN, Board member

/s/ Sally Leider, Scandia MN, Board member

Take Action — Conserve our Scandia, by

/s/ Kristin Tuenge, Scandia MN, Board Chair

/s/ Pamela Arnold, Scandia MN, Board member
/s/ Lisa Schlingerman, Scandia MN, Board member

Other persons who contributed to and support this document:
/s/ Laurie Allmann, CMSCWD resident, May Township MN

/s/ John Herman and Diane Herman, Minneapolis and Scandia MN
/s/ Susan Rodsjo and Paul Rodsjo, Scandia MN
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